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MEMORANDUM 

 

TO:  California Credit Union League 
 

FROM: Moore, Brewer & Wolfe, APC 
 

SUBJECT: Summary of California Senate Bill No. 1311 (Ch. 620; 2022) 
Veterans Protections: Guaranteed Asset Protection (GAP) Waivers 

 

DATE: November 17, 2022 

______________________________________________________________________________ 
 

I.  SYNOPSIS 

On September 27, 2022, Governor Gavin Newsom signed Senate Bill 1311 (Ch. 620; 2022) (“SB 1311”). 
Cited as the “Military and Veteran Consumer Protection Act of 2022” (the “Act”), SB 1311 amends and 
adds various provisions of California law to increase protections to service members and veterans. Among 
the more significant provisions are the following: 

• The Act makes a security interest in a motor vehicle void if it would cause a loan procured by a 

covered member in the course of purchasing the motor vehicle to be exempt from the federal 

Military Lending Act (“MLA”) [10 U.S. Code §987], and the loan also funds the purchase of a credit 

insurance product or credit-related ancillary product. [Section 5] 

• The Act creates an additional civil penalty of up to $2,500 per violation for engaging in unfair 

competition, including any unlawful, unfair, or fraudulent business act or practice, and unfair, 

deceptive, untrue, or misleading advertising, if the act is perpetrated against one or more 

service members or veterans. [Section 2] 

II.  EFFECTIVE DATE 

SB 1311 takes effect on January 1, 2023.  

III.  BACKGROUND 

SB 1311 was sponsored by the Attorney General’s office to increase a variety of protections to service 
members and veterans, and to “eliminate a loophole” in the MLA when it comes to loans secured by 
personal property or a motor vehicle that would make such loans exempt from the MLA. 

The MLA 

The MLA is a federal program enacted in 2006 and implemented by Department of Defense (“DoD”) 
designed to provide certain consumer lending protections1 to service members called to active duty, as 
well as their spouses, children, and certain other dependents (“covered borrowers”). It defines a 
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“creditor” as a person engaged in the business of extending consumer credit, or their assignee. “Consumer 
credit” is defined by the MLA as credit offered or extended to a covered borrower primarily for personal, 
family, or household purposes, and that is either subject to a finance charge or payable by a written 
agreement in more than four installments. It specifically excludes: 

• Residential mortgages (any credit transaction secured by an interest in a dwelling), including 
transactions to finance the purchase or initial construction of a dwelling, any refinance 
transaction, home equity loans or lines of credit, or reverse mortgages;  

• Loans expressly intended to finance the purchase of personal property that are secured by the 
property being purchased; and 

• Loans expressly intended to finance the purchase of a motor vehicle that are secured by the motor 
vehicle being purchased. 

Credit transactions subject to the MLA include payday loans, tax refund anticipation loans, vehicle title 
loans, credit cards, unsecured loans, some installment loans, and student loans. 

DoD Interpretive Guidance 

In July 2015, the DoD issued final regulations interpreting the MLA [32 CFR Part 232] (“Final Rule”). The 
DoD then published an interpretive rule in August 2016 in a question and answer (“Q&A”) format 
responding to questions about the Final Rule. In Q&A #2, the DoD stated that credit extended in excess of 
an item’s purchase price, such as a hybrid purchase money and cash-advance loan, is not exempt from 
the MLA because it is not expressly intended to finance the purchase of personal property.  

While Q&A #2 was initially limited to secured personal property loans, the DoD issued amendments in 
December 2017 confirming that this interpretation also applied to secured motor vehicle loans. In other 
words, if the loan financed the vehicle itself, including any costs expressly related to the vehicle (e.g., 
optional leather seats, etc.), it would be covered by the exception and thus exempt from the MLA 
requirements. If, however, the loan financed any credit-related product or service (e.g., GAP insurance 
premiums, etc.) or was a hybrid purchase money and cash advance loan, it would not be expressly 
intended to finance the purchase of a motor vehicle and would therefore not fall under the exemption. It 
would be subject to the MLA requirements. 

Concern was raised because the Act’s language did not require that a loan be “exclusively” for the purpose 
of financing the vehicle being purchased, but “expressly,” and there was some disagreement as to the 
MLA’s intent. 

On February 28, 2020, the DoD withdrew the 2017 Q&A #2 interpretation concerning motor vehicle loans, 
without taking a formal regulatory position with regard to motor vehicle loans. This has left uncertainty 
with regard to the ability of creditors to finance GAP waivers and other credit-related products when 
making motor vehicle secured loans to covered borrowers. 

California’s Attorney General took up the mantle on this issue and sponsored SB 1311 to close the alleged 
loophole in the federal law. Despite considerable effort by a number of stakeholders, including a joint 
opposition letter, there was little opportunity to amend or negotiate SB 1311’s problematic language. 
Efforts to address the issues raised by this bill are ongoing. 
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While Section 5 of SB 1311 was initially understood to be an attempt to codify the DoD’s withdrawn 
interpretation into state law and ensure that vehicle-secured loans to covered borrowers that also finance 
GAP waivers comply with the MLA, it appears to go further than that. The way the bill was drafted is 
confusing and open to competing interpretations.  

However, a careful examination of the language leads to the conclusion that SB 1311 will essentially 
prohibit lenders from financing credit insurance products or credit-related ancillary products, including 
GAP waivers, as part of a vehicle-secured loan to a covered borrower made to purchase the vehicle, or 
purchasing loans that do. 

New Cal. Military and Veterans Code §408.1 states: 

(a) For purposes of this section, “covered member” has the same meaning as in the Military 
Lending Act pursuant to Section 987 of Title 10 of the United States Code. 

(b) A security interest in personal property other than a motor vehicle, off-highway vehicle, trailer, 
vessel, or aircraft is void, and cannot be perfected, if it would cause a loan procured by a covered 
member in the course of purchasing the personal property to be exempt from the requirements of 
Section 987 of Title 10 of the United States Code. 

(c) A security interest in a motor vehicle is void, and cannot be perfected, if it would cause a loan 
procured by a covered member in the course of purchasing the motor vehicle to be exempt from 
Section 987 of Title 10 of the United States Code, and the loan also funds the purchase of a credit 
insurance product or credit-related ancillary product. [emp. added] 

Under the MLA, loans made for the express purpose of financing the purchase of a vehicle and secured 
by the vehicle are exempt from the definition of “consumer credit.” Once the creditor takes the security 
interest in the vehicle, it is exempt from the MLA’s requirements. Under new §408.1(c), once exempted 
from the MLA, if the loan also funds a GAP waiver or similar product, the security interest is void and 
unenforceable. The result is essentially that covered borrowers will not be able to finance GAP waivers 
as part of their vehicle purchase, because lenders will not want to make unsecured auto loans. (This 
would not prohibit a creditor from making an unsecured loan to finance a vehicle that includes GAP, or 
from selling or financing GAP as a separate transaction.) 

While it’s not our understanding that the Attorney General intended to bar the financing of GAP to 
covered borrowers in its entirety, there is no clear indication in SB 1311 that a creditor that finances a 
vehicle loan to a covered member may include GAP or similar credit-related products as long as the 
creditor complies with the requirements of the MLA. A conservative reading of new §408.1(c) does not 
create such an exception and we cannot recommend this as a viable solution at this time. 

V.  PENALTIES AND UNFAIR COMPETITION 

Under §408.1(c), a creditor that finances a vehicle loan to a covered borrower that includes a credit 
insurance product or credit-related ancillary product, such as a GAP waiver, would lose their security 
interest in the vehicle. 

Section 2 of the Act also adds new Cal. Business and Professions Code §17206.2, which creates an 
additional civil penalty of up to $2,500 per violation for acts of unfair competition perpetrated against one 
or more service members or veterans. “Unfair competition” is defined in §17200 to include “any unlawful, 
unfair or fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising,” as 
well as a variety of acts related to false advertising and misrepresentations prohibited by §17500, et seq. 
While it is not expressly stated, it is not unreasonable to conclude that financing a violation of §408.1(c) 
would be deemed unfair competition as an unlawful act and subject to the additional civil penalty. 
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VI.  APPLICABILITY TO STATE AND FEDERAL CREDIT UNIONS 

Changes to these provisions made by SB 1311 will clearly impact California state-licensed credit unions, 
and state-licensed credit unions doing business in California. As to federal credit union, there are 
arguments to be made both for and against preemption. As discussed in our recent analysis of new AB 
2311, NCUA’s lending regulation expressly preempts state laws affecting the rates, terms of repayment, 
and other conditions of FCU loans, not all state lending laws are preempted. [12 CFR §701.21(b)(1)] On 
the one hand, it can be argued that SB 1311 impacts the ability of a federal credit union to finance GAP 
waivers and similar credit-related products, and to take and enforce a security interest in certain vehicle 
loans, and should be preempted. [See §701.21(b)(1)(iii)(C) and (D).] However, it can also be argued that 
SB 1311 does not prohibit the sale or financing of GAP waivers and similar products, but rather amends 
the law as it relates to permissible security interests in real and personal property. [See §701.21(b)(2)(ii).] 
Absent some clarity on this point, and given the significant penalty for noncompliance, we cannot 
recommend proceeding as if preemption were a foregone conclusion. The conservative approach is to 
assume that compliance is required until and unless we obtain confirmation otherwise. 

In light of both the MLA and SB 1311, credit unions purchasing loans through indirect lending channels 
should continue to take steps to ensure that they are not inadvertently purchasing a non-compliant loan 
to a covered borrower. 

VII.  DEVELOPMENTS TO WATCH 

While the DoD has not taken a firm regulatory position of whether a purchase money loan to a covered 
borrower to finance a vehicle that includes a GAP waiver or similar hybrid loans are outside the MLA’s 
vehicle loan exemption and must therefore comply with the MLA, they have indicated as much in a recent 
Fourth Circuit case. In Davidson v. United Auto Credit Corporation, USCA.4 Docket 21-1697, the DoD, along 
with the Department of Justice and the Consumer Financial Protection Bureau, filed an amicus brief taking 
the position that the vehicle loan at issue was not exempt under the MLA because it also financed a GAP 
waiver. A decision is still pending on that appeal. 

In the interim, efforts are already underway to obtain clarification through either cleaning up the statutory 
language or though administrative channels. 

 

 
1 Protections to covered borrowers under the MLA include: 

• A 36% Military Annual Percentage Rate (“MAPR”) cap. The MAPR is the cost of the consumer credit 
expressed as an annual rate, including (even if not included as a finance charge under Regulation Z): 
1) Credit insurance premiums/fees, including charges for single premium credit insurance, or fees for a 

debt cancellation contract or debt suspension agreement; 
2) Fees for a credit-related ancillary product sold in connection with the credit, with some exceptions; 
3) Finance charges associated with the consumer credit; 
4) Application fees (excluding application fees charged by a federal credit union or an insured depository 

institution for short-term, small amount loans, provided the fee isn’t charged more than once in any 
rolling 12-month period); and  

5) Fees for participation in any plan or arrangement for consumer credit. 
• A creditor is prohibited under the MLA from: 

1) Extending credit to roll over, renew, repay, refinance, or consolidate consumer credit previously 
extended to the same covered borrower by the same creditor (excluding loan workouts or refinancings 
for the borrower’s benefit). This prohibition does not apply to a creditor that is a state or federal bank, 
savings association, or credit union. 
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2) Requiring the covered borrower to waive their right to legal recourse under state or federal laws, 

including the Servicemembers Civil Relief Act. 
3) Imposing mandatory arbitration or onerous legal notice provisions in the case of a dispute. 
4) Demanding unreasonable notice from the covered borrower as a condition for legal action. 
5) Using a check or other method of access the covered borrower’s deposit, savings, or other financial 

account, except that a creditor may:  
(a) Require an electronic fund transfer (“EFT”) to repay a consumer credit transaction; 
(b) Require direct deposit of the consumer’s salary as a condition of eligibility for consumer credit; or 
(c) Take a security interest in funds deposited after the extension of credit in an account established 

in connection with the transaction. 
6) Taking title to a vehicle as security for the obligation. This prohibition does not apply to a creditor 

that is a state or federal bank, savings association, or credit union. 
7) Requiring the covered borrower to establish a mandatory allotment. 
8) Charging a penalty for prepayment of part or all of the loan. 

In addition, a creditor must provide specific disclosures to a covered borrower before or at the time the credit 
transaction is entered into, including: 

• A statement of the applicable MAPR (the regulation includes a model statement); 

• Disclosures required by Regulation Z; and 

• A clear description of the payment obligation of the covered borrower. 
 


