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MEMORANDUM 

 

TO:  California Credit Union League 
 

FROM: Moore, Brewer & Wolfe, APC 
 

SUBJECT: Summary of California Assembly Bill No. 2311 (Ch. 283; 2022) 
Motor Vehicle Conditional Sale Contracts: Guaranteed Asset Protection Waivers 

 

DATE: October 28, 2022 

______________________________________________________________________________ 
 

I.  SYNOPSIS 
 
On September 13, 2022, Governor Gavin Newsom signed Assembly Bill 2311 (Ch. 283; 2022) (“AB 2311”), 
which amends California’s Automobile Sales Finance Act (Cal. Civil Code §2981, et seq.) (“ASFA”), also 
known as the Rees-Levering Motor Vehicle Sales Finance Act. The ASFA is a consumer protection law that 
governs the sale of motor vehicles using conditional sale contracts. AB 2311 creates rights and remedies 
for consumers who purchase guaranteed asset protection (GAP) waivers in connection with the purchase 
of a vehicle pursuant to a conditional sale contract. It includes new disclosure requirements, caps on the 
amount of GAP waiver premiums that may be charged, and confirms the consumer’s right to cancel a GAP 
waiver and obtain a refund of any previously paid but unearned GAP fees without penalty. This last portion 
will have the most significant impact on credit unions. 
 

II.  EFFECTIVE DATE 
 
The provisions of AB 2311 take effect on January 1, 2023. While the new disclosure obligations and 
contractual requirements will impact conditional sale contracts formed on or after January 1, 2023, the 
bill does not expressly limit the GAP refund obligation to conditional sale contracts entered into on or 
after that date. Therefore, it is reasonable to conclude that the GAP refund obligation begins on January 
1, 2023, regardless of the date the underlying conditional sale contract was formed, or when the loan 
was funded. 
 

III.  BACKGROUND AND COVERAGE 
 
AB 2311 was advanced by Attorney General Rob Bonta out of concern that vehicle dealers and lenders 
may take advantage of consumers through the sale of costly add-on products such as GAP waivers that 
are financed up front by the consumer, but only provide a limited benefit if the consumer owes more than 
the value of the vehicle at the time of a claim. California follows a number of other states that have already 
adopted disclosure and reimbursement laws similar to AB 2311. Given this background, and despite the 
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efforts of the League and multiple financial services stakeholders, attempts to oppose this measure or, at 
a minimum, to address some of its more problematic language or delay implementation, were largely 
rejected, leaving a number of unanswered questions. 
 
AB 2311 impacts GAP waivers sold in connection with a conditional sale contract, as those terms are 
defined. 
 

• “Conditional Sale Contract” – Existing §2981(a) defines a “conditional sale contract” as a contract 
between a buyer and a seller for the purchase and sale of a motor vehicle subject to a financing 
arrangement where the buyer takes possession of the vehicle, but title remains with the seller 
until the vehicle is paid in full. Although credit unions do not typically enter into conditional sale 
contracts directly, loans obtained through indirect lending programs generally involve the credit 
union’s purchase of a conditional sale contract from a vehicle dealer, making the credit union 
subject to the AFSA, including the provisions AB 2311, with regard to those particular loans. It 
does not apply to the broader portfolio of vehicle-secured loans made by the credit union 
directly using its standard loan agreements. 

 

• “GAP Waiver” – A GAP waiver is defined in new §2981(t) as “an optional contractual obligation 
under which a seller agrees, for additional consideration, to cancel or waive all or part of amounts 
due on the buyer’s conditional sale contract subject to this chapter [the AFSA] in the event of a 
total loss or unrecovered theft of the motor vehicle specified in the conditional sale contract.” A 
“seller” is defined in §2981(b) as “a person engaged in the business of selling or leasing motor 
vehicles under conditional sale contracts.” This further confirms that these requirements are 
limited to GAP waivers purchased by a consumer at the dealership in connection with a vehicle 
purchase under a conditional sale contract, and not to GAP waivers subsequently purchased by 
a member from a credit union or CUSO. 

 

• “Holder” – A holder is defined in new §2981(e) as the person entitled to enforce the conditional 
sale contract against the buyer at the time, including a credit union that has purchased or 
acquired a conditional sale contract. 

 
UPDATED: California’s ASFA, and the changes implemented by AB 2311, impact state-licensed credit 
unions and, we believe, federal credit unions (FCUs). While NCUA’s lending regulation expressly preempts 
state laws affecting the rates, terms of repayment, and other conditions of FCU loans, not all state lending 
laws are preempted. [12 C.F.R. §701.21(b)(1)] In its Legal Opinion Letter No. 07-0562A (December 2007), 
NCUA considered the ASFA’s notice provision under §2983.2(a) (i.e., notice of intent to sell) and concluded 
that “the notice provision’s penalty, which is the loss of the right to collect a deficiency judgment, directly 
affects the terms and conditions of lending and is preempted. We do not preempt the substantive rights 
under state law regarding default or the circumstances for curing default.” Although the penalty provision 
may be unenforceable against FCUs, they are not clearly exempted from the underlying notice 
requirements. An argument could still be made that proceeding without giving proper notice remains a 
violation of law with potential exposure under Cal. Bus. & Prof. Code §17200 as an “unlawful, unfair or 
fraudulent business act or practice,” which can lead to class action litigation, damages, and attorney fees. 
In light of NCUA’s position on §2983.2(a)’s notice and penalty provisions, it is reasonable to conclude that 
FCUs face similar potential exposure for failure to comply with AB 2311. AB 2311 confirms a purportedly 
existing consumer right to cancel a GAP waiver and obtain a pro rata refund, and requires additional 
information to be provided to the borrower. While there may be an argument that a prohibition against 
imposing cancellation fees affects the terms and conditions of loans that expressly permit them, it is 



3 

unclear how this argument would hold up in the context of a borrower exercising a consumer right. We 
will provide additional information as it becomes available. 
 

IV.  STATUTES AFFECTED 
 
AB 2311 amends Civil Code §§2981, 2982, 2982.2, and 2983.1, and adds new Civil Code §2982.12. 

 
V.  KEY PROVISIONS OF AB 2311 
 
A.  NEW DISCLOSURE REQUIREMENTS 
 
While the provisions below, due to their placement in the ASFA, are specific to GAP waivers sold by a 
vehicle dealer in connection with a vehicle purchase under a conditional sale contract, it is important for 
credit unions to be familiar with these requirements when performing their due diligence to ensure that 
conditional sale contracts and any associated GAP waiver agreements are compliant. Moreover, the clear 
trend nationwide is toward increased consumer protection in connection with GAP waivers. It may be 
only a matter of time before these requirements are extended to GAP waivers offered by credit unions 
and CUSOs subsequent to the original vehicle purchase and/or in connection with traditional vehicle 
loans. 
 

1. Conditional Sale Contracts – A conditional sale contract must contain the disclosures required by 
Regulation Z as well as the additional disclosures set forth in the ASFA, to the extent applicable. 
As of January 1, 2023, a conditional sale contract must contain, as part of the section labeled 
“itemization of the amount financed,” any amount charged for a GAP waiver. [Amended 
§2982(a)(1)(A), (K)] Additionally, prior to the execution of a conditional sale contract, the seller 
must provide the buyer with a written disclosure that sets forth, among other things, a description 
and the price of each item sold, including a GAP waiver, on which it must obtain the buyer’s 
signature. [Amended §2982.2(a)(1)] 

 
2. GAP Waivers – The terms and conditions of the GAP waiver must appear on a separate document 

from the conditional sale contract and must be signed by the buyer. [New §2982.12(a)(4)] The 
GAP waiver, which may be titled as an addendum, forms part of the conditional sale contract and 
will remain a part of that contract even if the contract assigned, sold, or transferred.                      
[New §2982.12(a)(2)] 

 
The separate GAP waiver document must include the following: 

 
a. Conspicuously state that the GAP waiver is an optional addition to the conditional sale 

contract, and that the holder of the conditional sale contract is the contracting party to the 
GAP, and the name and mailing address of the seller. 

 

• If the conditional sale contract is assigned, the buyer must be provided written notice 
within 30 days of the assignment that both the conditional sale contract and the GAP 
waiver have been assigned, and the name and mailing address of the person to whom it 
was assigned. Notice must be given in person, by mail, or any other method to which the 
buyer has agreed to accept notice. 
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b. Conspicuously disclose the name and mailing address of any “administrator” known as of the 
date of the sale. An “administrator” is any person, other than an insurer, that performs 
administrative or operational functions in connection with the GAP. The administrator is 
deemed to be an agent of the holder with respect to performing the holder’s obligations 
under the GAP waiver, including the refund obligation. 

 
c. Contain the following notice immediately above the contract signature line, set off in a box, 

with a heading in at least 12-point bold type and text in at least 10-point bold type: 
 

STOP AND READ: 
YOU CANNOT BE REQUIRED TO BUY A GAP WAIVER OR ANY OTHER OPTIONAL ADD-ON 
PRODUCTS OR SERVICES. IT IS OPTIONAL. 
NO ONE CAN MAKE YOU BUY A GAP WAIVER OR ANY OTHER OPTIONAL ADD-ON PRODUCTS OR 
SERVICES TO GET FINANCING, TO GET CERTAIN FINANCING TERMS, OR TO GET CERTAIN TERMS 
FOR THE SALE OF A VEHICLE. 
IT IS UNLAWFUL TO REQUIRE OR ATTEMPT TO REQUIRE THE PURCHASE OF THIS GAP WAIVER 
OR ANY OTHER OPTIONAL ADD-ON PRODUCTS OR SERVICES. 

 
B.  GAP PRICING AND OTHER LIMITATIONS ON SELLERS 
 
AB 2311 expressly prohibits the following acts: 
 

1. Conditioning the extension of credit, the term of credit, nor the terms of a conditional sale 
contract upon the purchase of a GAP waiver. [New §2982.12 (a)(3)] 
 

2. Charging more for the GAP waiver than 4% of the amount the buyer finances under a conditional 
sale contract. [New §2982.12(a)(5)(A)] 
 

3. Selling a GAP waiver where the amount financed through the conditional sale contract exceeds a 
maximum dollar amount covered by the GAP waiver. [New §2982.12(a)(5)(B)(i)] 
 

4. Selling a GAP waiver where the conditional sale contract’s loan-to-value ratio1 exceeds the 
maximum loan-to-value ratio covered by the GAP waiver, unless: 
 
a. The terms of the GAP waiver conspicuously disclose the maximum loan-to-value ratio 

limitation (including the method by which the limitation is applied); and 
 

b. The buyer is informed in a writing, acknowledged by the buyer, that the amount financed 
exceeds the GAP waiver’s maximum loan-to-value limitation and will not cover the total 
amount owed on the conditional sale contract. [New §2982.12(a)(5)(B)(ii)] 

 
5. Selling a GAP waiver where the amount financed through a conditional sale contract is less than 

70% of the manufacturer suggested retail price (MSRP) for a new motor vehicle or the average 

 
1  “Loan-to-value ratio” means the total amount financed through a conditional sale contract as a percentage of 
the manufacturer suggested retail price (MSRP) for a new motor vehicle or the average retail value for a used 
motor vehicle, as determined by a nationally recognized pricing guide, as defined by Vehicle Code §11950(c)(2). 
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retail value for a used motor vehicle, as determined by a nationally recognized pricing guide, as 
defined in Vehicle Code §11950(c)(2). [New §2982.12(a)(5)(B)(iii)] 

 
C.  NOTICE AND REFUND OF UNEARNED GAP PREMIUMS BY HOLDER 
 
The most significant provisions for credit unions in AB 2311 pertain to the responsibilities of holders with 
regard to notices and refunds. A credit union that purchases or otherwise acquires a conditional sale 
contract is deemed to be the holder. 
 

1. Notice to Buyer/Borrower 
 

Notwithstanding any provision to the contrary in the conditional sale contract, when the holder 
of a conditional sale contract that includes a GAP waiver communicates in writing an itemized 
contract balance to the buyer (including in a payoff letter, payoff quote, or any written notice 
required under §2983.2(a), i.e., notice of intent to sell), the holder shall do either of the following: 

 
a. Individually identify, as a credit or refund available to the buyer, the unearned portion of all 

GAP waiver charges paid by the buyer as of the date of the communication on a pro rata basis; 
or 
 

b. Conspicuously state that a buyer who purchased a GAP waiver is generally entitled to a refund 
of the unearned portion of the GAP waiver charges on a pro rata basis upon early termination 
of their conditional sale contract or cancellation of the GAP waiver, and that the buyer should 
contact the administrator identified in the buyer’s GAP waiver (or any other appropriate 
person designated by the holder), for the amount of any refund available to the buyer.       
[New §2982.12(a)(6)] 

 
The second option above was added due to the understanding that not all lenders will have the 
information necessary to determine the amount of any unearned portion of the GAP waiver 
charges, which is more likely in the possession of the GAP administrator. While information about 
the administrator and any GAP charges are required to be more clearly disclosed in GAP waivers 
connected to conditional sales contracts after January 1, 2023, for contracts entered into prior to 
that date, credit unions may need to work with their indirect lender and/or the vehicle dealer to 
ascertain this information. 

 
2. Buyer’s Right to a Refund Upon Termination 

 
A GAP waiver terminates on the earliest of the following events: 

 
a. Cancellation of the GAP waiver by the buyer. 

 
b. Payment in full of the conditional sale contract by the buyer. 

 
c. Expiration of any redemption and reinstatement periods after a repossession or surrender of 

the vehicle specified in the conditional sale contract. 
 

d. Upon total loss or unrecovered theft of the vehicle specified in the conditional sale contract, 
after the holder has applied all applicable benefits required under the GAP waiver. 
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e. Upon any other event specified in the GAP waiver. [New §2982.12(b)(1)] 

 
A buyer is entitled to a refund upon termination* of a GAP waiver as follows: 

 
a. If the termination occurs within 30 days after the purchase date of the GAP waiver, the buyer 

is entitled to a full refund of the GAP waiver charges, plus all finance charges attributable to 
the GAP waiver. 
 

b. If the termination occurs later than 30 days after the purchase date of the GAP waiver, the 
buyer is entitled to a refund of the unearned GAP waiver charges, calculated on a pro rata 
basis, as follows: 
 

 
 

Total dollar amount of 
GAP waiver charges 

 
 
x 

Number of calendar days from termination of the 
conditional sale contract’s original full term date, 

including the termination date as a full calendar day 

Total number of calendar days in the  
conditional sale contract’s original term 

 
* No refund is required upon termination if there has been a total loss or unrecovered theft of 
the vehicle and the buyer has or will receive the benefit of the GAP waiver.                                     
[New §2982.12(b)(2)] 

 
3. Holder’s Refund Obligation 

 
New §2982.12(b)(3) provides that, within 60 business days from the termination of a GAP 
waiver, “the holder shall tender the refund… or shall cause to be made the refund… by 
instructing in writing the administrator or any other appropriate party to make the refund.” 

 
This is some of the more problematic language in AB 2311. Recognizing that the holder that simply 
purchases or acquires a conditional sales contract with a GAP waiver may not have all the 
information necessary to calculate an accurate refund amount, nor are they the party that actually 
collected the proceeds from the sale of the GAP waiver, the option to direct the administrator to 
make the refund was added. Unfortunately, the above language can be read in more than one 
way. While it could be interpreted to mean that a holder’s obligation is satisfied by instructing the 
administrator in writing to make the refund, the language puts the burden on the holder to “cause 
to be made the refund,” which implies something more. The legislative intent in this regard is not 
well-documented. While reasonable attorneys may disagree on this point, for a number of 
reasons, we interpret this language to mean that the holder has an obligation to ensure that 
the refund is paid within the 60-day window, even if the administrator fails or refuses to do so 
or is unable to be located.  
 
First of all, this is a consumer protection statute designed to ensure that unearned amounts paid 
for GAP waivers are promptly and automatically refunded to the buyer in the event of termination 
or cancellation. Consumer protection laws in general are broadly interpreted in favor of protecting 
consumers. 
 



7 

The above interpretation is further bolstered by language in the notice provision that states, “An 
administrator is deemed to be an agent of the contemporaneous holder with respect to 
performance of the holder’s obligations under the [GAP] waiver and this section.” [New 
§2982.12(a)(4)(B)(ii)] While there is generally no contractual or other relationship between the 
holder/credit union and the administrator, the statute creates an agency relationship for this 
purpose, which is unusual. In as much as the administrator, as agent of the holder, can fulfill the 
holder’s obligations, under agency principals, the holder, as principal, is ultimately responsible.  
 
Additionally, there is no express obligation on the part of the administrator to pay the refund. The 
essential obligations fall to the holder and, from the borrower’s perspective, the actual source of 
the refund bears little significance. 
 
While no specific cause of action is created by AB 2311 in favor of the holder against the 
administrator for failure to either provide the buyer with the requisite refund information or to 
make the refund as instructed, there may be contractual obligations between the administrator 
and the dealer or between the dealer and the indirect service provider, to ensure these 
obligations are carried out. Credit unions are encouraged to work with their indirect lending 
vendor and/or the dealer to help ensure that these obligations to the buyer are met and that the 
credit union is kept informed. 
 
Right of Set Off – AB 2311 provides that a refund may be applied by the holder to reduce the 
amount owed under the conditional sale contract, unless the contract has been paid in full. [New 
§2982.12(b)(3)] While this is beneficial when the credit union is the party making the refund, there 
is no provision that requires an administrator to direct the refund first to the credit union upon 
request in order to apply it to the loan balance before sending any remainder to the 
buyer/borrower. Nor does it expressly authorize a holder to make such a request. There is an 
argument to be made that, as an agent of the holder, the administrator could be required to do 
so, but the statute does not provide for this and it is not without risk. Additionally, because this is 
a consumer protection law that specifically authorizes the funds to be applied to amounts owed 
under the conditional sales contract, we do not recommend using these funds to offset against 
other amounts owed to the credit union. 
 
AB 2311 also provides that GAP waiver refunds are not exclusive and are in addition to any other 
refunds required under the ASFA. [New §2982.12(b)(3)] 
 
Again, AB 2311 takes effect on January 1, 2023. And while the refund obligation also takes effect 
on that date, AB 2311 does not expressly limit this obligation to conditional sale contracts entered 
into on or after that date. It is therefore reasonable to conclude that it applies to all GAP waiver 
terminations occurring on or after January 1, 2023, regardless of the date the underlying 
conditional sale contract was formed. 

 
4. No Penalties or Cancellation Fees 

 
AB 2311 provides that a GAP waiver may be canceled by the buyer at any time without penalty. 
Additionally, it states, “[a] cancellation fee, termination fee, or similar fee shall not be assessed in 
connection with the termination of a [GAP] waiver.” [New §2982.12(b)(4), (5)] 
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This raises a question with regard to conditional sale contracts and GAP waiver agreements that 
contain express cancellation or early termination fee provisions. The prohibition against charging 
a cancellation fee takes effect January 1, 2023 along with the rest of the bill. Again, AB 2311 does 
not expressly limit this prohibition to conditional sale contracts formed on or after that date, 
which means that the buyer’s right to cancel at any time and obtain a refund without penalty or 
cancellation fee arises on January 1, 2023. It would appear, therefore, to impact any cancellation 
made on or after January 1, 2023, regardless of when the contract was entered into, and 
regardless of whether a cancellation or early termination fee provision previously existed. 
 
While the Contracts Clause of the U.S. Constitution (art. 1, s. 9, cl. 1) generally prohibits states 
from passing laws that retroactively obstruct contract rights between private parties, the U.S. 
Supreme Court has also held that the Contracts Clause does not prevent states from enacting laws 
to protect the welfare of their citizens. If it does, the regulation must be reasonably designed and 
appropriately tailored to achieve a legitimate public purpose. In enacting AB 2311, the state has 
taken the position that the right to cancel a GAP waiver and to obtain a refund already exists 
under established contract law doctrines, such as unjust enrichment, which opens the door to an 
argument that any cancellation fee is unjust and against public policy. While not expressly 
addressed, the conservative approach is not to assess the cancellation or early termination fee on 
any GAP waivers after January 1, 2023. 
 

5. Record Retention Requirements 
 
A holder is required to maintain records identifying any refund made and tendered, including 
those refunds the holder instructed the administrator or other appropriate party to make, until 
four years after the date the refund was tendered. The holder is also required to provide 
electronic access to those records in response to any subpoena or other administratively or 
judicially enforceable request. [New §2982.12(b)(6)] 
 
AB 2311 states that this obligation is in addition to a seller’s existing obligation under §2984.5 to 
maintain, for the longer of seven (7) years or the length of the conditional sales contract, a copy 
of each buyer’s conditional sales contract and any documents relied upon by the seller to 
determine a buyer’s creditworthiness, including, but not limited to, any consumer credit report 
or any other document containing a buyer’s credit score. If the conditional sales contract is sold, 
assigned, or otherwise transferred, a copy of the terms of that sale, assignment, or transfer must 
also be retained for that period.  

 
D.  ENFORCEMENT AND PENALTIES 
 
These provisions are enforceable by the Attorney General’s office. 
 

• Existing law provides that if a seller or holder of a conditional sale contract, except as the result 
of an accidental or bona fide error of computation, violates any provision of §2982(l)’s prohibition 
against prepayment penalties, the buyer may recover from the person three times the amount of 
any finance charge paid to that person. [Existing §2983.1(a)] 
 

• Under AB 2311, if a holder of a conditional sale contract that includes a GAP waiver, except as the 
result of an accidental or bona fide error of computation, violates any provision of §2982.12(b)’s 
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refund provisions, the buyer may recover from the holder three times the amount of any GAP 
charges paid. [New §2983.1(b)] 

 

VI.  LOOKING AHEAD 
 
While there is still hope that we might obtain some clarity from the Attorney General’s office on some of 
these more problematic or uncertain provisions, credit unions should be prepared to comply beginning 
on January 1, 2023 with regard to any vehicle loan where a GAP waiver was purchased from the seller in 
connection with a conditional sale contract. Credit unions are encouraged to consult with legal counsel 
with any questions about how to implement and comply these new requirements. 


