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The information contained herein is not, nor is it intended to be, legal advice and 

should be considered informational only.  You should consult an attorney for 

advice regarding your individual situation.  We invite you to contact us and 

welcome your calls, letters, and electronic mail.  However, contacting us does not 

create an attorney-client relationship.  Please do not send any confidential 

information to us until such time when an attorney-client relationship has been 

established. 

 

With the defeat of Assembly Bill 2501 earlier this year – which was intended, among 

other things, to prohibit a servicer of vehicle-secured credit from taking any action to use self-

help to repossess secured collateral during the COVID-19 emergency until January 1, 2023, with 

limited exception – the formal state legislative landscape for repossession remained status quo.  

Similarly, there is no federal prohibition or limitation on repossession of secured collateral due to 

or related to COVID-19.  Thus, there is no law prohibiting repossession of secured vehicles in 

California due to, or related to, COVID-19 or the financial fallout that has occurred as a result.  

There additionally does not appear to be any proposed legislation that would prohibit or restrict a 

credit union’s ability to repossess – or otherwise use an agent to repossess – its secured vehicles 

due or related to COVID-19.  However, this does not necessarily mean that using a recovery or 

repossession agent to repossess collateral is risk-free because none of the various rules enacted 

specifically address whether a repossession company can operate. 

As an overview, on March 19, 2020, Governor Newsom signed an Executive Order and 

the State Public Health Officer signed a Health Order that directed all Californians to stay home 

except to go to an essential job or to shop for essential needs.  The State Public Health Officer 

subsequently released a list of “essential critical infrastructure workers” with guidelines for how 

those “essential workers” in particular sectors can proceed.  On May 4, 2020, Governor Newsom 

signed an Executive Order which informed local health jurisdictions and industry sectors that 

they may gradually reopen under new modifications and guidance provided by the state, per a 

May 7, 2020 Health Order.  The May 4, 2020 Executive Order and May 7, 2020 Health Order 

articulated a four stage framework that included provisions for reopening lower-risk businesses 

and space.  On August 28, 2020, the state released a “Blueprint for a Safer Economy” with 

revised criteria for loosening and tightening restrictions on activities, assigning a tier and color to 

every county in California based on its test positivity and adjusted case rate.  The State has set up 

a website to check the status or tier of each county (https://covid19.ca.gov/safer-economy).  It is 

unclear whether the previously released “stages” correspond with the current “tiers” but the goal 

appears to be the same: progress from the Statewide Stay-at-Home Order which restricted 

https://covid19.ca.gov/safer-economy
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opening to essential workforce toward gradual reopening of lower risk workplaces, then higher 

risk workplaces, then an ultimate end to the Stay-at-Home Order when all counties are safe to 

reopen entirely. 

The State has additionally provided the ability to search online whether a business or 

activity is restricted within a particular county.  Nevertheless, none of the Orders, guidelines, 

plans for reopening or online search databases released by the Governor or State Public Health 

Officer provide specific guidance on whether recovery or repossession agents are currently able 

to conduct business, whether credit unions are currently allowed to engage recovery or 

repossession agents to retrieve secured collateral or whether recovery or repossession agents are 

currently able to conduct business themselves notwithstanding engagement by credit unions. 

These Orders and state guidelines are broad, extremely vague and difficult to interpret.  

None provide clear direction generally, let alone specifically for recovery and repossession 

agents, which opens recovery or repossession agents to possible liability, and similarly opens 

credit unions up to possible liability if they continue to engage recovery agents to conduct 

business in, at the very least, a country still under widespread shutdown, and possibly for all 

counties.  For counties that have widespread transmission of COVID-19 and are under the 

strictest shutdown – in the initiate stage or “purple tier” – consumers who are threatened with 

repossession can make the argument that neither “recovery or repossession agents” nor “debt 

collectors” generally are considered “essential” in accordance with the March 19, 2020 Stay-at-

Home or Public Health Orders or the list of “essential critical infrastructure workers.”  Such 

consumers could file wrongful repossession litigation asking a court to rule on the issue.  The 

State Public Health Officer’s list of essential critical infrastructure workers includes “towing and 

recovery services.”  That may include, but does not explicitly include, repossession agents.  

Paragraph 1 of the Transportation and Logistics sector profile states: 

 

1. Employees supporting or enabling transportation functions, including truck 

drivers, bus drivers, dispatchers, maintenance and repair technicians, warehouse 

workers, truck stop and rest area workers, towing and recovery services, roadside 

assistance workers, intermodal transportation personnel, and workers that 

maintain and inspect infrastructure. 

 

Similarly, the State Public Health Officer’s list of essential critical infrastructure workers 

may include, but again does not specifically describe, recovery or repossession agents.  

Paragraphs 1, 2 and 4 of the Financial Services sector profile state: 

 

1. Workers who are needed to process and maintain systems for processing 

financial transactions and services, including payment, clearing, and settlement; 

wholesale funding; insurance services; and capital markets activities. 

 

2. Workers who are needed to maintain orderly market operations to ensure the 

continuity of financial transactions and services. 

 

4. Workers who support financial operations, such as those staffing call, data and 

security operations centers, managing physical security, or providing accounting 

services. 
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Note, the Transportation and Logistics sector profile specifically includes “towing and 

recovery services,” so an argument could be made that the tow and recovery of a vehicle is 

specifically allowed as an essential function and thus recovery and repossession agents are 

“essential workers” pursuant to the language in the State Public Health Officer’s released list and 

guidelines.  However, a consumer could argue the intent of the “essential critical infrastructure 

workers” list is to reduce the non-remote workforce to “critical” or “emergency” functions only, 

for example, emergency recovery or towing of a totaled or stalled vehicle blocking traffic.  They 

would argue the inclusion of “towing and recovery services” in the State Public Health Officer’s 

list was not intended to include agents securing collateral for a credit union’s delinquent loan.  If 

a consumer were to file a wrongful repossession lawsuit, a judge would be asked to interpret the 

guidelines.  As written, it is difficult to predict how a court would interpret this guideline. 

Another argument in favor of allowing repossessions, though again not explicitly stated 

in the State Public Health Officer’s List, is that recovery and repossession agents are critical to 

the continuing function of credit unions, as are all collections activities.  The argument would 

rely on  one of the three paragraphs cited above, that repossessions are “needed . . . to maintain 

systems for processing financial transactions and services,” or “needed to maintain orderly 

market operations to ensure continuity of financial transactions and services” or essential to 

“support financial operations. . . .”   Certainly, the ability to collect on defaulted loans is an 

important and necessary function to ensure that a credit union does not risk a negative 

examination of its credit portfolio by state or federal regulators.  Accordingly, if recovery and 

repossession agents are an integral part of a collection function, even if they are outside vendors, 

then credit unions have a reasonable argument that these recovery and repossession agents must 

be allowed to continue working despite the Stay-at-Home Order, albeit with the particular 

modifications required by the guidelines put out by the California Department of Public Health. 

Finally, the broad – seemingly catchall – sector of “Limited Services” provides another 

argument that may allow recovery and repossession agencies to operate.  As described by the 

COVID-19 Industry Guidance for Limited Services put out by the California Department of 

Public Health, Limited Services include those businesses that can “provide services while 

maintaining appropriate physical distancing from customers or the public.”  Examples of such 

businesses include, but are not limited to, laundromats, dry cleaners, other laundry services, auto 

repair shops, car washes, landscapers, door-to-door services and sales, pet grooming, and dog 

walking.  Additionally, this Limited Services industry includes businesses “for which service 

provision may necessitate entry to private residences or community facilities, but physical 

distance can still be maintained.”  Examples of those businesses include, but are not limited to, 

residential and janitorial cleaning services, HVAC services, appliance repair persons, 

electricians, plumbers, other mechanical tradespersons, handypersons, and general contractors.  

Again, the guidelines for Limited Services do not explicitly describe services for recovery of 

secured collateral, but the nature of recovery and repossession agents not only encourages them 

to retrieve vehicles while maintaining physical distancing, but virtually requires their work to be 

done without contacting the delinquent consumer, such that no face-to-face contact or 

confrontation occurs, almost as if “physical distancing” is built into the type of work in which 

recovery and repossession agents seek to achieve.  Even in the situation where a vehicle is 

voluntarily surrendered, it could easily be done to conform with the necessary physical 

distancing requirements, most likely outside, and thus we believe recovery and repossession 
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activity most resembles the “Limited Services” sector description and examples put out by the 

State’s guidance and “Blueprint for a Safer Economy,” if not already considered “Critical 

Infrastructure” or “essential workforce.” 

An additional consideration concerning recovery or repossession agents’ ability to 

conduct business if not considered “Critical Infrastructure” or “essential workforce” is that 

Governor Newsom and Public State Health Officer have provided local health officers – 

primarily intended to mean counties, but includes smaller municipalities as well – the ability to 

establish and implement public health measure within their respective jurisdictions that are more 

restrictive than, or that otherwise exist in addition to, the public health measures imposed on a 

statewide basis pursuant to the directives of the State Public Health Officer.  If there exist local 

restrictions within a particular county or city that are more restrictive to the “Limited Services” 

sector that make compliance unfeasible for recovery or repossession agents, or otherwise 

specifically limit recovery or repossession agents from conducting business, those restriction 

would change the above analysis and provide a consumer whose vehicle was repossessed in that 

county or city an argument that the repossession and recovery agent, and credit union, were in 

violation of the Stay-at-Home Order. 

Because both the “Critical Infrastructure” sectors and “Limited Services” industries are 

capable of reopening “with modifications” through all four tiers, even in counties that have 

widespread transmission of COVID-19 in the initiate stage or “purple tier,” we believe there is 

an  argument that recovery or repossession agents are able to resume operations so long as they 

conform to the necessary guidance as provided by the California Department of Public Health for 

“Limited Services.”  However, because the State has not been explicit as to which sector or 

industry recovery and repossession agents fall, there is always a possibility that a scorned 

consumer whose vehicle has been repossessed or a consumer attorney representing the same will 

attempt to make the argument that merely conducting a repossession violates the Stay-at-Home 

Order and is not specifically allowed, pursuant to the guidelines put out by the State. 

The above argument would not take into account the particular facts of the repossession, 

so even if repossessions are allowed under the State’s current “Blueprint for a Safer Economy,” a 

secondary argument from a consumer whose vehicle has been repossessed would be that the 

recovery or repossession agent conducted it in a way that does not conform with California 

Department of Public Health Guidelines.  Any claim that the specific recovery and repossession 

agent acted in such a way that did not conform with the necessary California Department of 

Public Health Guidelines would need to be analyzed on a case-by-case basis.  The California 

Department of Public Health Guidelines for “Limited Services” can be found here: 

https://files.covid19.ca.gov/pdf/guidance-limited-services--en.pdf and provide extensive 

requirements for businesses, with key prevention practices to include: physical distancing to the 

maximum extent possible, use of face coverings by workers (where respiratory protection is not 

required) and customers/clients, frequent handwashing and regular cleaning and disinfection, as 

well as training workers on these and other elements of the COVID-19 prevention plan.  If a 

credit union intends on engaging a recovery and repossession agency, it would take care to 

ensure that the recovery and repossession agency and its agents are following these state 

guidelines, as well as any local guidelines if any exist.  On that basis, we recommend including 

terms in the vendor contract with the agency that mandates that the recovery and repossession 

agents are abiding by all applicable guidelines, including but not limited to the California 

Department of Public Health Guidelines applicable to recovery and repossession agents, whether 

https://files.covid19.ca.gov/pdf/guidance-limited-services--en.pdf
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it be for “Limited Services” or any other future release that more appropriately encompasses the 

vehicle recovery industry. 

However, contractual provisions specific to the pandemic may not provide the complete 

protection a credit union seeks.  For example, assuming recovery and repossession agent are not 

considered “essential” and the above argument that they fall within the “Limited Services” 

industry fails, if credit unions were to include terms that require the recovery and repossession 

agency to defend, indemnify and hold harmless for any violation of the State’s Stay-at Home 

Order, it is possible those contractually provisions may be considered unenforceable, the theory 

being that the credit union cannot contract to engage in illegal conduct.  As outlined above, we 

believe credit unions have an viable argument that recovery and repossession agents are capable 

of currently conducting business, but there is risk that they are not, in which case such indemnity 

provisions could be deemed unenforceable.  While we urge credit unions to contact their 

preferred recovery agency to discuss how and whether they are conducting business and on what 

basis they have come to the conclusion that they can or cannot, even if recovery and repossession 

agents are willing to conduct business at their own peril, their hiring by the credit union does 

open the credit union up to allegations against them and possible liability from a motivated 

consumer whose vehicle has been repossessed. 

In summary, no explicit state or federal laws have been enacted to prevent recovery and 

repossession agents from securing collateral on a credit union’s behalf during the COVID-19 

pandemic; however, the Governor and State Public Health Officer have created a comprehensive 

yet confusing framework that incorporates a Stay-at-Home Order and tiered reopening of 

business that calls into question whether such recovery and repossession agents can proceed 

without liability.  While we believe there are arguments favoring their ability to do so, either as 

part of the “essential critical infrastructure workers” or as falling within one of the broad industry 

descriptions put out by the California Department of Public Health that is allowed to currently 

conduct business, with modification, in all tiers at the moment, that argument is not without risk 

and not guaranteed to protect credit unions from possible challenges – or possible liability – to 

their engaging recovery and repossession agents at this time.  Credit unions must additionally 

ensure that the county or city in which they plan to attempt repossession do not have any more 

restrictive limitations than the State level.  Lastly, we suggest reviewing the Guidelines put out 

by the California Department of Public Health with the recovery and repossession agent the 

credit union seeks to engage to ensure their compliance when attempting a repossession and to 

contractually limit, as much as possible, the credit union’s exposure. 


