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February 7, 2019 

 

 

Consumer Financial Protection Bureau  
Comment Intake  
1700 G Street, NW 
Washington, DC  20552 
Email: FederalRegisterComments@cfpb.gov 

Re:  Comments on Regulation CC – 2018 Proposal and 2011 Funds Availability Proposal;  
Docket No. CFPB-2018-0035; RIN: 3170-AA31 

Dear Sir or Madam,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of more than 260 
credit unions and their approximately 10.7 million members.  

The Leagues appreciate the opportunity to comment on the proposed amendments to Regulation CC, the 
2018 Proposal. We also thank the Federal Reserve Board (Board) and the Consumer Financial 
Protection Bureau (Bureau) (collectively, the Agencies) for reopening the 2011 Funds Availability 
Proposal for comment on proposed amendments to subpart B and its related definitions and appendices. 
We are happy to provide comment on the 2011 Funds Availability Proposal as well.  

While the 2018 Proposal implements the Dodd-Frank Act (DFA) mandated dollar amount adjustments in 
Regulation CC, which implements the Expedited Funds Availability Act (EFA Act), we do have 
suggestions regarding the proposed methodology for calculating the adjustments, as well as comment 
regarding the Agencies’ estimate of the compliance costs likely to be incurred by credit unions.  

In regard to the 2011 Funds Availability Proposal, the Leagues agree with and support many of the 
proposed amendments to subpart B and its commentary and appendices. However, we do have concerns 
with proposed shortened hold periods for exception holds and holds on checks deposited at 
nonproprietary ATMs. We also have concerns with the proposal related to electronic delivery of exception 
hold notices.  

The Leagues respectfully offer the following comments on the two proposals to help inform the Agencies 
in their rulemaking efforts and to suggest further improvements.  

2018 Proposal 

Proposed Methodology for Adjustments  

The 2018 Proposal would implement a requirement under the Dodd-Frank Act (DFA) to adjust the dollar 
amounts in the Expedited Funds Availability Act (“EFAA”), implemented by Regulation CC, for inflation. 
The DFA mandates these dollar amounts be adjusted every five years after December 31, 2011, by the 
aggregate annual percentage increase in the Consumer Price Index for Wage Earners and Clerical 
Workers (CPI–W), rounded to the nearest multiple of $25.   

The DFA does not specify which month’s CPI–W should be used to measure inflation. The Agencies 
propose to use the aggregate percentage change in the CPI–W from July 2011 to July 2018 as the initial 
inflation measurement period for the first set of adjustments. This use of July CPI–W, starting with the 
July 2011 CPI–W, would align with section 607(f)’s effective date of July 21, 2011 and results in an 
aggregate annual percentage increase of 10.5 percent.  
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However, as the Agencies state in the 2018 Proposal’s Supplementary Information, “The Agencies 
believe that section 607(f) is reasonably interpreted to provide for five years to elapse between a given 
set of adjustments and the next set of adjustments, with the first set of adjustments occurring sometime 
after December 31, 2011.” 

The Leagues suggest that, since the first adjustment would be based on a 2018 index, then the base 
index should be five years prior, not seven years as proposed. We recommend the Agencies use the 
aggregate percentage change in the CPI–W from July 2013 to July 2018 as the initial inflation 
measurement period for the first set of adjustments. The aggregate annual percentage change for this 
five year time period is 6.9 percent (from 230.084 in July 2013 to 246.155 in July 2018), as opposed to 
the Agencies’ proposed 10.5 percent.  

Proposed Effective Dates for Adjustments 

To implement the dollar amount adjustments every five years, credit unions will need to make system 
changes to the hold release amounts, test the system changes, update their Funds Availability Policy 
disclosures, mail updated disclosures to members, and train staff on the changes. 

The Agencies propose to publish the first set of adjustments as a final rule in the first quarter of 2019, with 
an effective date of April 1, 2020. Each subsequent set of adjustments would occur every five years 
following the same publication and effective date schedule. 

The proposed effective dates allow one year for implementation from the time the adjustments are 
published. The Leagues have heard from our members that a one year effective date should be sufficient.   

Compliance Costs 

The Bureau estimates that depository institutions will incur an average cost of $398.04 every five years in 
order to implement the dollar amount adjustments. The Leagues believe this estimated cost is grossly 
understated. The Bureau’s estimate includes only 12 hours of compliance officer time. However, more 
than just the compliance officer’s time will be involved. As noted above, implementation will require 
updates to systems (which requires skilled technical staff to make and to test the changes), printing and 
mailing revised Funds Availability Policy notices to existing members, and staff training. Depending on the 
size of the credit union and the number of members, a more realistic estimate is somewhere between a 
few thousand dollars and ten thousand dollars. 

2011 Proposal 

229.12(d) – Deposits at Nonproprietary ATMs 

The proposed rule would reduce the maximum hold period for checks deposited at nonproprietary ATMs 
from five business days to four business days. Congress originally adopted the five-day maximum hold on 
nonproprietary ATM deposits to match the five-day maximum hold on a nonlocal check deposit because 
the depositary bank did not know the composition of a nonproprietary ATM deposit.  

The Agencies base the proposed reduced hold time from five days to four days because in the absence 
of nonlocal checks there is no longer any class of check that is subject to a maximum five-day hold. 
However, this does not consider the extra time needed to collect and determine the composition of 
nonproprietary ATM deposits.  

The Leagues continue to support the distinction between proprietary ATMs and non-proprietary ATMs in 
Regulation CC. Shortening the hold period on non-proprietary ATM deposits from five days to four days 
can potentially increase losses. Anecdotal evidence suggests that nonproprietary ATMs have been 
targeted by fraudsters who deposit in nonproprietary ATMs in an effort to withdraw funds before these 
checks are returned to the depositary bank.   

A League member credit union reports that in 2018 it took on average a little under four days to receive 
returns from proprietary ATMs and over six days to receive returns from deposits made at non-proprietary 
ATMs through the CO-OP network. Approximately 83% of the time, it took longer than four business days 
to receive returns from CO-OP ATMs. Additionally, reducing the hold period may create issues for 

http://www.ccul.org/


Comments on Regulation CC – 2018 Proposal and 2011 Funds Availability Proposal 
February 7, 2019 
Page 3 

2855 E. Guasti Road, Suite 600  •  Ontario, CA 91761-1250  •  909.212.6000 
PO Box 51476  •  Ontario, CA 91761-0076  •  800.472.1702  •  www.ccul.org  •  league@ccul.org 

financial institutions that have ATMs in places where it is impractical to collect the deposited checks daily, 
such as sporting and concert venues and airports.  

For all of these reasons, the Leagues recommend the maximum hold time for checks deposited at 
nonproprietary ATMs remain five business days. 

229.13(d) – Repeated Overdrafts 

Depositary credit unions may place an exception hold for a check deposited into an account that has 
been repeatedly overdrawn in the preceding six months. The Leagues support the proposed clarification 
that the exception does not include an attempted debit card transaction for which the depositary bank 
declined the authorization request, because in that case no debit card transaction has occurred. 

The reason Regulation E requires an opt-in for overdrawing debit card transactions is to give consumers 
the control to stop an overdrawing event. Financial institutions should not count declined transactions as 
overdrawing events for any context, including the “repeatedly overdrawn” calculation. 

Section 229.13(e) – Reasonable Cause to Doubt Collectability 

Regulation CC provides the depositary credit union with an exception to the general availability schedule 
if the depositary credit union has reasonable cause to believe that the check is uncollectible from the 
paying bank. The Leagues support the proposed Commentary update to state that a depositary bank may 
not invoke this exception simply because a paying bank demands paper presentment and the depositary 
bank believes it is unlikely to receive the return prior to the time by which it must make the deposited 
funds available. 

229.13(g)(1)(i) – Notice of Exception; Content 

The proposed rule would require that the notice of an exception hold contain the total amount of the 
deposit, in addition to the amount being held, and specify the day funds will be made available rather than 
explain availability in reference to the number of business days after the day of deposit. The Leagues 
support the proposed changes and agree the changes will provide better clarity and enhance member 
understanding.  

229.13(g)(1)(ii) – Notice of Exception; Timing 

The Leagues oppose requiring electronic delivery of exception hold notices when the notice is not given 
at the time of deposit and the member has agreed to accept notices electronically. We would support 
permitting check hold notices to be sent electronically, but strongly disagree with a requirement to do so.  

A credit union should not be required to communicate the notice of exception hold to their member by 
means of electronic communications just because the credit union is communicating electronically with 
the member for other banking services, such as home banking or bill payment. These are different 
services, and each service is not generally linked to the branch deposit system or the back-office deposit 
processing system. Just because one bank product or service is using electronic communications does 
not mean the credit union can communicate electronically to the member across all platforms. 

Further, should electronic delivery of the check notice be permitted rather than required, then we 
recommend that the final rule should not have a standard for notice timeliness that is dependent on when 
the customer is expected to receive the notice. A credit union cannot determine or control when a 
member is expected to receive an electronic notice. How is a credit union to know how frequently a 
member visits their designated email box? Taking that a step further, if the electronic hold notice is 
delivered to the member via an electronic email box maintained within the credit union’s online banking 
site, is the credit union responsible to know how frequently or infrequently the member visits this email 
box? The Leagues recommend the final rule maintain the same standard for electronic delivery as for 
mail delivery. That is, the electronic notice is timely if the credit union sends the notice no later than the 
first business day following the day the facts become known to the depositary bank, or the deposit is 
made, whichever is later. 
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An additional concern with requiring electronic delivery of this time-sensitive hold notice is how credit 
unions would be required to handle undeliverable email. Email may be undeliverable for a variety of 
reasons, e.g., the email address is incorrect or has changed, or the member’s email system classifies the 
notice as spam. Would the credit union need to keep emails that were undeliverable as evidence of an 
attempted delivery? Would they have to attempt redelivery electronically and/or mail a written hold notice 
to the member if they learn an email was not delivered?  

229.13(h) – Availability of Deposits Subject to Exceptions 

The Leagues oppose reducing the exception hold to a total of four business days. Currently, if a check 
deposit is subject to an exception hold, the regulation provides that the safe harbor for a reasonable hold 
extension, for non-on-us checks, is five business days, for a total of seven (standard second business 
day hold, plus five business days). The proposed rule would reduce the safe harbor reasonable hold 
extension to two business days, for a total of four business days. 

While most checks are now collected and returned electronically, there remains situations where it takes 
longer than four business days for the depository credit union to receive a return. A League member 
credit union reports that in 2018, the credit union received returns on the fourth business day or later 
approximately 30 percent of the time. In these instances, if the extended hold expired on the fourth day, 
as proposed, members would have funds available from the time the hold expired and could deplete the 
account before the return is posted.  

Maintaining the seven business day exception hold can also help protect consumers who are victims of 
check fraud. Members are defrauded by depositing fraudulent checks and then withdrawing funds before 
the check is returned. Or, members give out their information to fraudsters who then deposit and withdraw 
funds leaving the member with a negative balance. The extended hold period should be sufficient to allow 
for the fraud to be identified and/or the check to be returned before the funds are withdrawn by the 
member, leaving them with a negative balance.  

Placing exception holds is rare and is only done when there is a likelihood that a check will be returned. 
Due to its infrequent use, maintaining the current seven business day exception hold will impact few 
consumers and help protect depository credit unions and consumers from unnecessary losses.  

For these reasons, the Leagues recommend the Agencies do not change the current safe harbor. If the 
Agencies choose to shorten the safe harbor for non-on-us checks, then we recommend the safe harbor 
provide for holds of at least five business days. 

Proposed Model Notices – C-9 Exception or Reasonable-Cause Hold Notice 

The Leagues support the proposed amendments to Model Notice C-9 that would remove the reasonable-
cause checklist and require credit unions to include the one reason applicable to the member’s specific 
situation. We agree that stating a single reason makes it easier for members to understand why their 
funds are being held. 

Remote Deposit Capture  

The Agencies noted that there are various issues not raised in the 2011 Funds Availability Proposal, such 
as the applicability of how the funds availability provisions in subpart B of Regulation CC apply to checks 
deposited electronically through remote deposit capture (RDC). The Agencies stated they are requesting 
comment only on the issues raised by the 2011 Funds Availability Proposal and the 2018 Proposal and 
that other topics may be considered in the future.  

The Leagues believe this is a missed opportunity for the Agencies to clarify the effect of subpart B of 
Regulation CC to RDC, a now common financial service. Many credit unions offer RDC and manage the 
significant associated risks in various ways, including by written agreement with each participant that 
governs the terms of the RDC deposits. The Leagues would support clarification by the Agencies that 
subpart B of Regulation CC does not apply to deposits of check images. We recommend the Agencies 
act to issue a proposed rule and request for comment in order to modernize Regulation CC and address 
issues related to RDC.  
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Effective Date – Subpart B 

The 2011 Proposed Rule did not address the effective date of any amendments to Subpart B. The 
Leagues recommend a minimum implementation period of 12 months. The proposed changes would 
require updating policies and procedures, updating technology systems, printing and delivering updated 
funds availability policies to members, and training staff regarding new dollar limits and extended hold 
time limits. We believe a minimum of 12 months is warranted.  

We also recommend the Agencies issue a final rule for subpart B amendments at the same time as the 
amendments in the 2018 Proposal. Doing so will allow credit unions to make all system changes, 
disclosure changes and mailings, and staff training at one time. This will eliminate duplicative work efforts 
should the two proposals become effective at different times. Accordingly, we recommend the Agencies 
issue a final rule for subpart B in the first quarter of 2019, with changes effective April 1, 2020. 

Conclusion 

The Leagues thank the Agencies for the opportunity to comment on two proposals and for considering 
our views and recommendations. If you have any questions regarding our comments, please contact me.  

Sincerely, 

 

 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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