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June 29, 2019 

 

 

 

Consumer Financial Protection Bureau  
Comment Intake  
1700 G Street, NW 
Washington, DC  20552 
Email: 2019-Notice-RFAReviewOverdraft@cfpb.gov 

Re:  Comments on Overdraft Rule Review Pursuant to the RFA; Docket No. CFPB-2019-0023 

Dear Sir or Madam,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of more than 260 
credit unions and their approximately 10.7 million members.  

The Leagues welcome the opportunity to comment on the Consumer Financial Protection Bureau’s 
(CFPB or Bureau) review of the Overdraft Rule consistent with section 610(a) of the Regulatory Flexibility 
Act (RFA). The RFA requires a review within ten years of all rules which have or will have a significant 
economic impact upon a substantial number of small entities. For purposes of the RFA, a small entity 
financial institution is one with $550 million or less in assets. 

Background 

The purpose of this RFA review is to determine whether the Overdraft Rule should be continued without 
change, or should be amended or rescinded, consistent with the stated objectives of the Electronic Funds 
Transfer Act (EFTA), to minimize any significant economic impact of the rule upon a substantial number 
of small entities.  

As of March 31, 2019, 89 percent of all federally insured credit unions held total assets of less than $500 
million1, thus qualifying as small entities for this purpose. In addition, credit unions are not-for-profit, 
member-owned cooperatives with a strong history of people-helping-people and a reputation for world-
class service.  

The Overdraft Rule prohibits financial institutions from assessing overdraft fees for paying automated 
teller machine (ATM) and one-time debit card transactions that overdraw consumers’ accounts, unless 
the institution, among other things, obtains the consumer’s affirmative consent (opt-in). Before a 
consumer may opt-in, the financial institution must provide the consumer with a notice in writing (or, if the 
consumer agrees, electronically) segregated from all other information and describing the institution’s 
overdraft service. This notice must include specific information, such as the fees imposed for paying such 
overdrafts, and the notice must be ‘‘substantially similar’’ to a model form set forth in appendix A of the 
regulation (Model Form A–9). 

 

                                                           

1 National Credit Union Administration (NCUA) - Quarterly Credit Union Data Summary - 2019 Q1. 

https://www.ncua.gov/files/publications/analysis/quarterly-data-summary-2019-Q1.pdf 
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Member Service  

Credit unions offer overdraft protection, or courtesy-pay, as a convenience and service to members. 
Those who opt in do so because they like the convenience and security of knowing their transactions will 
get paid.  

Members who opt in and use the program pay a fee for the convenience and the manner in which they 
conduct their finances, and they can opt-out at any time. Because of credit unions’ not-for-profit, member-
owned structure, credit unions charge their members lower fees for overdraft services than banks that 
need to maximize profits for shareholders. According to a recent Moebs Services Overdraft Study2, credit 
unions’ average overdraft fee in 2018 was $30, whereas banks charged $32 over the same period. 

In addition, many credit unions offer online banking and mobile banking, allowing members to easily 
check their account balances daily as well as receive account alerts for low balance or overdraft 
notifications. Technology provides convenience and ease for members to better manage their finances to 
avoid overdrafts.  

Recommendations 

Notice and Opt-In Requirements 

Credit unions and the Leagues support proper and transparent consumer disclosures. We believe the 
current notice and opt-in requirements are good for consumers and provide necessary consumer 
protection. While we appreciate the Bureau’s review for possible regulatory relief under this rule, we do 
not support taking any action that would require changes to the current regulation. Credit unions have 
compliant processes in place and any economic impact was absorbed during implementation of the rule 
nearly 10 years ago. Further amendments could result in additional change management and  
implementation costs.  

Notice Content and Model Form A-9 

Regulation E requires use of a notice and consent form that is substantially similar to Model Form A-9 
and does not permit any additional information.3  Model Form A-9 language says an overdraft will occur 
“when you do not have enough money in your account to cover a transaction.”  

Because credit unions are not permitted to include additional information in the notice, they are unable to 
describe what balance the credit union uses (current balance, available balance [and what that means]) 
to determine whether the member does “not have enough money” in their account.  

An outstanding debit card authorization reduces a member’s available balance in the account even 
though the actual purchase has not yet posted, creating a difference between current (ledger) balance 
and available balance. This difference can also be prolonged when a transaction is authorized for an 
amount different than what actually posts to the member’s account, thus leaving the authorization hold on 
the member’s account until it expires in three to five days rather than offsetting and canceling the hold 
when the transaction posts. (For example, a consumer purchases three airline tickets for $300 each and 
the merchant places a hold on their account for $900; however, when the transaction comes through, it is 
three separate debits of $300 each, leaving the $900 authorization hold on the account until the hold 
expires.)  

The difference between current and available balances has been a source of confusion and litigation 
claiming unfair, deceptive, or abusive acts or practices (UDAAP). This stems from the requirement for 
“substantially similar language” in the notice and opt-in form and the credit union’s inability to identify and 
define the account balance used when determining whether the member has enough money in their 
account. 

                                                           

2 CU Today.info; January 22, 2019  https://www.cutoday.info/THE-feature/Both-Banks-And-CUs-Asked-For-More-In-18 
3 Regulation E; 1005.17(d) 

http://www.ccul.org/
https://www.cutoday.info/THE-feature/Both-Banks-And-CUs-Asked-For-More-In-18


Comments on Overdraft Rule Review Pursuant to the RFA 
June 29, 2019 
Page 3 

2855 E. Guasti Road, Suite 600  •  Ontario, CA 91761-1250  •  909.212.6000 
PO Box 51476  •  Ontario, CA 91761-0076  •  800.472.1702  •  www.ccul.org  •  league@ccul.org 

Clarity in the notice and consent form is critical. The Leagues recommend the Bureau review the model 
form and issue proposed changes for comment. The model form should be amended to allow credit 
unions to identify and define how the member’s balance is calculated for overdraft purposes.  

We further suggest implementation of a new overdraft notice and consent form should: (1) apply on a go 
forward basis and that existing opt-ins remains in place and unchanged; (2) permit, but not require, credit 
unions to advise existing members who have opted-in of the revised, clarified language and that their 
existing opt-in remains in place and unchanged unless the member contacts the credit union to opt-out; 
and (3) provide a minimum of 180 days for implementation to replace existing forms, update related 
marketing materials, make programming changes, and conduct staff training.  

Conclusion 

Credit unions offer overdraft programs as a convenience and service to members. Those who opt in do 
so because they like the convenience and security of knowing their transactions will get paid; they not 
only desire overdraft, they demand it. 

The Leagues believe the current notice and opt-in requirements are good for consumers and provide 
necessary consumer protection. We encourage the Bureau to take no action to amend or rescind these 
requirements.  

We do strongly recommend changes to the notice and consent Model Form A-9 to provide enhanced 
clarity for consumers. Credit unions should be permitted to identify and define how a member’s balance is 
calculated for overdraft purposes. 

Thank you for the opportunity to comment on Bureau’s RFA review of the Overdraft Rule and for 
considering our views and recommendations. If you have any questions regarding our comments, please 
contact me.  

Sincerely, 

 

 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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