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March 23, 2015 

 

 

Monica Jackson 
Office of the Executive Secretary, Consumer Financial Protection Bureau 
1700 G Street NW 
Washington, DC  20552 

Re: Comments on Proposed Rule for Prepaid Accounts Under Regulations E and Z 
Docket No. CFPB-2014-0031; RIN: 3170-AA22 

Dear Ms. Jackson,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of approximately 
400 credit union members and their nearly 10 million consumers/members. The Leagues welcome the 
opportunity to provide comments to the Consumer Financial Protection Bureau (Bureau) on its proposed 
rule to extend consumer protections for prepaid financial products by amending Regulations E and Z, 
which implement the Electronic Funds Transfer Act and the Truth in Lending Act respectively. 

The Leagues generally support the proposed amendments that extend Regulation E consumer 
protections to prepaid products. However, we strongly oppose the Bureau’s proposed treatment of 
overdrafts as credit and subject to Regulation Z requirements.  

Overdrafts 

General 

The Bureau is proposing to modify Regulations E and Z to “address the treatment of overdraft 
services and other credit features” offered in connection with prepaid accounts. The Leagues strongly 
oppose all language throughout the proposed rule that refers to overdrafts as a “credit feature.”  

The Bureau proposes the following definition of “credit” in Comment 2(a)(14) – 3 under Regulation Z:  

Transactions on prepaid accounts when there are insufficient funds. Credit includes an authorized 
transaction on a prepaid account where the consumer has insufficient or unavailable funds in the 
prepaid account at the time of authorization. It also includes a paid transaction on a prepaid 
account where the consumer has insufficient or unavailable funds in the prepaid account at the 
time the transaction is paid. This includes a transaction where the consumer has sufficient or 
available funds in the prepaid account to cover the amount of the transaction at the time the  
transaction is authorized but insufficient or unavailable funds in the prepaid account to cover the 
amount of the transaction at the time the transaction is paid.  

The Leagues and our members vehemently oppose such a definition. An overdraft service is not an 
extension of credit and should not trigger Regulation Z requirements. 

The Federal Reserve Board has long held that overdraft services are exempted from the Truth in 
Lending Act and Regulation Z, as long as they are provided pursuant to an agreement that does not 
obligate the financial institution to cover any particular transaction.   
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Overdraft service is a consumer benefit that credit union members desire. Whether for an occasional 
mistake or as a financial management tool, consumers rely on overdraft. We urge the Bureau to 
consider that consumers not only choose overdraft, in today’s world they demand this option. Treating 
overdrafts as credit subject to Regulation Z requirements will essentially make overdraft programs too 
burdensome and costly to maintain and effectively eliminate this option for consumers.  

Negative Balance Fees 

Generally, most prepaid products issued by credit unions do not allow members to spend more than 
the total amount of funds loaded on the prepaid product. However, even where overdraft service is 
not a standard feature, a negative balance can occur when a transaction posts for an amount greater 
than the preauthorization (e.g., gas station and restaurant transactions often exceed the amount of 
the authorization). Absent an actual overdraft program, credit unions should be permitted to impose a 
fee for a negative balance on a prepaid product.  

Repayment 

The Bureau proposes that consumers be given 21 days to repay a debt incurred by overdraft. The 
Leagues strongly oppose this requirement as an overdraft is not an extension of credit under a credit 
card account.  

An overdraft fee is assessed on a per transaction basis and it is repaid with the member’s next 
deposit or reload, typically within 3 days. Credit unions and other financial institutions should have the 
ability to establish a fee schedule for the use of overdraft, including a sustained negative balance fee. 
When surveyed, 91 percent of our member credit union respondents stated they do not charge a 
sustained negative balance fee. Of the few that do, the median fee is $5 and the fee is charged after 
the account is overdrawn for a median of 4 days.  

The Leagues agree with the compulsory use provision that would prohibit prepaid product issuers 
from requiring consumers to set up preauthorized electronic funds transfers to repay an overdraft on 
a prepaid product.  

Disclosures  

General 

The proposal would require financial institutions to provide consumers with both a ‘‘short form’’ and a 
‘‘long form’’ disclosure before the consumer acquires a prepaid account. The short form would set 
forth the prepaid account’s most important fees to facilitate basic understanding of the account’s key 
terms and, when feasible, comparison shopping with other prepaid account products. The long form 
disclosure would list all of the fees associated with the prepaid account and would include more 
detailed information on how those fees are assessed. The long form would give consumers an 
opportunity to review all fee information about the prepaid account before acquiring an account. 

The Leagues suggest that providing both disclosures before acquisition is redundant. Since both 
forms are given before acquisition, and the long form includes all the information contained in the 
short form, then only the long form is needed.  

Alternatively, the short form could be given prior to acquisition, and the long form provided at the time 
the prepaid product is activated or registered. The Leagues see value in providing the short form prior 
to acquisition to allow consumers to comparison shop; however, providing both forms at the same 
time does not make sense and creates needless costs for issuers.  
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Prepaid Products Loaded by Third Parties 

For prepaid products issued and loaded by third parties, such as payroll card accounts or government 
benefit accounts, the third party is in the best position to provide the pre-acquisition disclosures. The 
Leagues suggest the Bureau require the short form disclosure be provided by the entity (e.g., an 
employer or government agency) that provides the prepaid product option to the consumer, and the 
long form disclosure be provided by the card issuer when the card is registered or activated.  

For example, when an employer informs an employee of their options for receiving compensation, 
and a prepaid product is one of those options, the employee should receive the short form disclosure 
at that time in order to understand the option. The short form includes all the crucial information 
necessary for the employee to make a sound decision whether to accept a payroll card and the 
employee receives the information prior to their first payroll deposit. Once an employee accepts a 
payroll card, the card issuer could provide the long form with the physical card, allowing the employee 
to receive the long form prior to or at card activation or registration.  

Consumer Protections Under Regulation E 

The Leagues generally support the proposed amendments that extend Regulation E consumer 
protections to prepaid products, including the proposed alternative methods to periodic statements 
that ensure members can access their account information easily and for free. We also support the 
protections for lost or stolen prepaid cards.  

Regarding error resolution rights, we agree with extending the protections, timeframes, and 
procedures under Regulation E to prepaid products, with one exception. When a financial institution 
cannot resolve an alleged error within 10 business days, it would be required to provisionally credit 
the disputed amount to the consumer’s prepaid account. Unlike members with traditional ATM or 
debit cards linked to their checking account at a credit union or employees with payroll cards, users of 
general purpose reloadable (GPR) prepaid cards may be more transient. Provisional credit provided 
after 10 days may no longer be available to recall should the investigation result in the dispute being 
denied. The Leagues recommend the provisional credit timeframe be extended to 20 business days 
(consistent with existing 1005.11 (c)(3)), allowing financial institutions more time to investigate and 
resolve disputes before provisional credit is granted on GPRs.  

Effective Date 

General 

The Bureau proposes that with certain exceptions, the effective date for the requirements set forth in 
a final rule would be nine months after the final rule is published in the Federal Register. The Leagues 
recommend a minimum effective date of 18 months as credit unions will be required to implement 
many new system changes, procedures, forms, and staff training.  

Exception for Existing Card Stock and Materials 

The exception provided is that for a period of 12 months after the final rule, financial institutions would 
be permitted to continue selling prepaid accounts that do not comply with the final rule’s pre-
acquisition disclosure requirements, if the account and its packaging material were printed prior to the 
proposed effective date. 

The Leagues have heard from members that cards are sold with a three-year expiration date and that 
card stock is typically purchased up to four years in advance of the last expiration date. For smaller 
issuers, card stock might not be needed for more than a year. Therefore, we recommend the 
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exception provided for existing card stock and packaging material be based on the expiration date on 
the card stock. This will help to mitigate the cost associated with destroying unused card stock.  

 
In summary, the Leagues strongly oppose the Bureau’s proposed treatment of overdrafts as credit and 
subject to Regulation Z requirements, and we urge the Bureau to reconsider this approach. We also urge 
the Bureau to consider the different types of prepaid products and their associated risks in its rulemaking, 
for example payroll cards versus GPR cards.  

We thank you for the opportunity to comment on the proposed rule and for considering our views.  

Sincerely, 
 
 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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