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July 31, 2017 

 

 

Monica Jackson 
Office of the Executive Secretary 
Consumer Financial Protection Bureau 
1700 G Street NW 
Washington, DC  20552 
Email: FederalRegisterComments@cfpb.gov 

Re: Comments on Ability-to-Repay/Qualified Mortgage Rule Assessment 
 Docket No. CFPB-2017-0014  

Dear Ms. Jackson,  

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of more than 350 
credit unions and their more than 10 million members/consumers. The Leagues welcome the opportunity 
to provide comments to the Consumer Financial Protection Bureau (Bureau) on its Request for 
Information on the Ability-to-Repay/Qualified Mortgage (ATR/QM) Rule Assessment. 

The Bureau has determined that the ATR/QM Rule is a significant rule under Section 1022(d) of the 
Dodd-Frank Act. Section 1022(d) requires the Bureau to conduct an assessment of each significant rule 
or order adopted by the Bureau under Federal consumer financial law and publish a report of the 
assessment not later than five years after the effective date of such rule or order. The assessment must 
address, among other relevant factors, the rule’s effectiveness in meeting the purposes and objectives of 
Title X of the Dodd-Frank Act and the specific goals stated by the Bureau. In addition, before publishing a 
report of its assessment, the Bureau must invite public comment on recommendations for modifying, 
expanding, or eliminating the significant rule or order.  

To assess the effectiveness of the ATR/QM Rule, the Bureau plans to examine the impact of major 
provisions of the rule on a set of consumer outcomes, including: (i) Mortgage cost; (ii) origination 
volumes; (iii) approval rates; and (iv) subsequent loan performance.  

In addition, the Bureau will consider changes in creditors’ underwriting policies and procedures that were 
made in connection with the rule and which might affect consumer outcomes. The major provisions to be 
examined are: (i) The ATR requirements, including the eight underwriting factors a creditor must consider; 
(ii) the QM provisions, with a focus on the DTI threshold, the points and fees threshold, the small creditor 
threshold and the Appendix Q requirements; and (iii) the applicable verification and third-party 
documentation requirements. 

The Leagues generally agree with the scope of the assessment plan, and we encourage the Bureau to 
carefully consider and include the effect the ATR/QM Rule has had on the credit union industry and their 
110 million members/consumers. We respectfully submit the following comments and recommendations 
for modifying and improving the ATR/QM Rule.  
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The Credit Union Difference 

The ATR/QM Rule prohibits a creditor from making a mortgage loan unless the creditor makes a 
reasonable and good faith determination, based on verified and documented information, that the 
consumer will have a reasonable ability to repay the loan, including any mortgage-related obligations 
(such as property taxes). The ATR/QM Rule describes certain minimum requirements for creditors 
making ability-to-repay determinations, but does not dictate any particular underwriting standards. 

The ATR/QM Rule also provides for a class of ‘‘qualified mortgage’’ (QM) loans, for which compliance 
with the ATR requirement is presumed. The presumption of compliance can be either conclusive 
(providing a safe harbor for QM loans that are not “higher-priced”) or rebuttable (for QM loans that are 
“higher-priced”). 

There are very significant differences between member-owned, not-for-profit credit unions and other 
lenders who acted irresponsibly in the years leading up to the financial crisis. Credit unions did not cause 
the financial crisis and have historically operated under sound underwriting and lending practices that 
ensure their members achieve home ownership in a responsible manner and with payments they can 
afford over the life of the loan. However, despite the fact that credit unions are not the bad players for 
which the ATR/QM Rule was designed (such as those making undocumented, income-stated loans) 
credit unions are swept into the rule. 

Credit unions often have to make the tough choice to limit or eliminate certain products or services due to 
the high cost of compliance with a rule or the high liability a rule places on them for inadvertent non-
compliance. The ATR/QM is one such rule. In a recent survey conducted by the Credit Union National 
Association (CUNA) more than four in 10 credit unions (44%) that offered mortgages sometime during the 
past five years have either eliminated certain mortgage products and services (33%) or stopped offering 
them (11%), primarily due to burden from CFPB regulations. 

The Leagues recommend the Bureau examine closely credit union lending practices, the high quality, 
consumer-friendly loans that credit unions provide, and the effect the ATR/QM Rule has had on the credit 
union industry. We recommend the Bureau provide a tailored safe harbor QM category for credit unions. 

Consumer Outcomes - Effect of the ATR/QM Rule 

Limited or Eliminated Products and Services 

While the Leagues support ensuring borrowers can repay their loans, we find that the ATR/QM Rule 
makes it unnecessarily difficult for credit unions to provide certain products to their members. The high 
cost of compliance with the rule or the high liability the rule places on a credit union for inadvertent non-
compliance is too much for many credit unions to bear.  

The ATR/QM rule has greatly decreased the ability of credit unions to be creative in developing mortgage 
products that meet the needs of their members. For example, one credit union relays the following effect 
of the ATR/QM Rule:  

For more than 20 years our credit union offered loans secured by mobile homes. Our credit union is 
located in one of the most expensive housing areas in the country, and mobile homes are one of the 
most affordable housing options. Prior to the Dodd Frank Act and the creation of the CFPB, the credit 
union offered one of the lowest cost and most consumer-friendly mobile home loans in the market. 
The loans played an important role in the credit union’s efforts to serve members who were struggling 
with the high cost of housing. However, the credit union was forced to discontinue its mobile home 
loan program when the CFPB introduced QM regulations that imposed restrictions on loans with 
higher interest rates.  

The interest rates on the mobile home loans offered by the credit union were approximately two 
percentage points above the interest rate on loans secured by conventional single-family homes. 
Losses sustained due to mobile home park conversions and the termination of land leases led to this 
higher pricing. Despite the higher interest rates, the credit union’s mobile home loans we're very 
competitively priced in the market. Even though the credit union was offering one of the most 
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attractive and affordable loan programs, the QM Rule required the loans to be considered “higher 
priced mortgage loans.” The "higher priced" designation required the credit union to perform servicing 
functions (e.g., impound accounts) and assume additional liability which would have made the 
program unprofitable and not sustainable. As a result, the credit union stopped offering mobile home 
loans and is no longer able to assist members who are struggling with housing costs. 

Increased Costs 

Since 2010, credit unions have been subject to over 200 regulatory changes from over a dozen federal 
agencies. The seemingly constant stream of regulations from the Bureau has led to resources being 
diverted from serving members to compliance with regulations.  

One credit union relays the following story with respect to the combined effects of the ATR/QM Rule and 
the Truth in Lending/RESPA Integrated Disclosure (TRID) Rule: 

Our wholly owned mortgage subsidiary has had to add positions with an estimated increased annual 
cost of $238,000 to comply with the Ability to Repay/Qualified Mortgage regulation. With respect to 
TRID, the increase in processing times, and therefore corresponding decrease in individual processor 
capacity, has resulted in new positions with an annual increased cost of $70,000. In addition, we have 
also experienced increased internal and third party costs in the areas of system enhancements, 
training, compliance support and audits relative to these two regulations of roughly $52,000 annually.  

In terms of consumer price increases that have occurred in our mortgage lending operations that are 
related to the combination of the need to comply with both the ATR/QM Rule and TRID, the impact 
has been significant and has provided little, if any, meaningful value to those consumers in exchange 
for the increases in their borrowing costs. We estimate that the 3,146 consumers that have utilized 
the credit union for first mortgage origination services since the inception of those two regulations 
have each experienced $54 in increased one-time fees and $237 in increased annual mortgage costs 
due to those regulations. That means over the anticipated seven year average life of those 
consumers' mortgages they will EACH pay roughly an additional $1,710 in mortgage costs because 
of our need to comply with regulations to address two areas where we had never experienced any 
consumer complaints or misunderstandings during the preceding 30 years of our credit union and 
wholly-owned subsidiary providing mortgage origination services to consumers. That seems like 
incredibly expensive "protection" for those consumers, even when considering we live in a state that 
had one of the most difficult experiences with mortgage lending during the Great Recession. It's 
almost like these CFPB regulations have flipped the old axiom so that it now reads "A pound of 
prevention is worth an ounce of cure." 

Recommended Improvements  

Portfolio Loans 

As stated earlier, the Leagues recommend the Bureau provide a tailored safe harbor QM category for 
credit unions. Absent a separate QM category, the Leagues strongly recommend the Bureau designate 
loans held in portfolio by a credit union be designated as QM loans receiving a safe harbor. At a 
minimum, the Bureau should exempt these loans from the ATR requirements. Some credit unions, either 
regularly or on occasion, originate non-QM loans in order to meet their member’s needs. However, the 
underwriting for these loans ensures they are “good” loans. These loans are then held in the credit 
union’s portfolio and the credit union assumes the risk. Providing a QM category for portfolio loans, or 
exempting them from ATR requirements would help ensure credit unions continue to lend to otherwise 
qualified borrowers.  
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Temporary GSE QM Category  

The ATR/QM Rule provides a separate, temporary category of QM loans for loans eligible to be 
purchased or guaranteed by either the Federal National Mortgage Association or the Federal Home Loan 
Mortgage Corporation (collectively, the GSEs) while they operate under Federal conservatorship or 
receivership (‘‘Temporary GSE QM’’ loans). This category of Temporary GSE QM loans will continue to 
be in effect until the earlier of: (i) The end of conservatorship; or (ii) January 10, 2021. 

The Leagues strongly urge the Bureau to make this temporary category permanent. Credit unions rely on 
selling their loans, or at least a portion of their loans, to the GSEs in order to generate liquidity and issue 
more loans to their members. In addition, this exemption allows credit unions to exceed the general QM 
43 percent debt-to-income (DTI) ratio up to the DTI ceiling allowed by the GSEs (recently increased from 
45 percent to 50 percent). Eliminating the Temporary GSE QM category will likely reduce liquidity and 
loan originations resulting in fewer consumers achieving home ownership.  

Debt-to-Income Threshold 

The Leagues recommend the Bureau modify the DTI threshold from a flat 43 percent to a percentage 
equivalent to the GSEs’ standard. Correlating the DTI standards will create consistency in the market and 
allow more low- and moderate-income consumers to obtain a mortgage loan. Fannie Mae recently 
increased the DTI ceiling from 45 percent to 50 percent. In doing so, Fannie Mae referenced a study that 
showed, according to data spanning fifteen years, a significant number of borrowers with DTIs in the 45 
percent to 50 percent range have good credit and are not prone to default.

1
  

Residual Income 

The Leagues have heard from credit unions that struggle with the current 43 percent DTI. In an effort to 
serve members who might not meet the onerous DTI requirement, credit unions will look to a borrower’s 
residual income as a compensating factor. When a borrower has sufficient residual income to cover all 
obligations, including the monthly payments for the new loan, an exception may be made outside of the 
ATR/QM Rule and the loan is held in portfolio. The Leagues recommend the Bureau provide a residual 
income threshold to allow for more flexibility in qualifying loans to meet the ATR/QM requirements.  

Verification of Income 

The ATR/QM Rule requires the credit union to verify the amounts of income or assets that the credit 
union relies on to determine a consumer's ability to repay a covered transaction using third-party records. 
Examples of third-party records include copies of tax returns, IRS Form W-2s, and payroll statements.
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The Leagues recommend the Bureau also allow for the use of income estimation models that 
demonstrate income, such as the credit bureaus’ Income Insight Score. These models estimate income 
based solely on information from a consumer’s credit report. If the income estimation is insufficient or 
does not correlate with the applicant’s stated income, the credit union could then require a more 
traditional source of income verification.  

Points and Fees Cure 

If a credit union discovers, after a QM loan has closed, that the loan’s total points and fees exceed 3 
percent of the total loan amount, the credit union can cure the discrepancy and maintain the loan’s QM 
status. One of the provisions is that the credit union refund the excess amount with interest to the 
borrower within 210 days after the loan is closed. This cure is scheduled to sunset January 10, 2021. The 
Leagues believe this cure is an important provision that allows credit unions to provide credit without fear 
of noncompliance to members/borrowers that are at or near the points and fees limit. We strongly urge 
the Bureau make this provision permanent. 

  

                                                 
1 Desktop Underwriter Version 10.1 – updates to the debt-to-income (DTI) ratio assessment; available online at: 

http://www.fanniemae.com/resources/file/credit-risk/pdf/debt-to-income-du-investor-commentary.pdf 
2
 Regulation Z, 1026.43(c)(4) 
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Conclusion 

Credit unions consistently provide consumer-friendly, safe, and transparent products and services to their 
members and should be afforded a tailored safe harbor QM category. We thank you for the opportunity to 
comment on the ATR/QM Rule and the Bureau’s assessment plan. If you have any questions about our 
comments, please do not hesitate to contact me.  

Sincerely, 

 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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