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August 8, 2016 

 

 

Regulatory Review 2016 
Office of General Counsel 
National Credit Union Administration 
1775 Duke Street 
Alexandria, VA  22314-3428 

Re:  Comments on Regulatory Review 2016 

Dear Sir or Madam,   

I am writing on behalf of the California and Nevada Credit Union Leagues (Leagues), one of the largest 
state trade associations for credit unions in the United States, representing the interests of more than 350 
credit unions and their more than 10 million members/consumers. The Leagues welcome the opportunity 
to provide comments to the National Credit Union Administration (NCUA) on its annual regulatory review.  

The Leagues appreciate the NCUA’s efforts to review its existing regulations to determine whether any 
should be updated, clarified, simplified, or eliminated. We respectfully offer the following comments and 
recommendations on this year’s review of one-third of the regulations.  

Part 723 – Member Business Lending 

The NCUA recently finalized their Member Business Loans (MBL); Commercial Lending rules, which 
become effective January 1, 2017. The Leagues thank the NCUA for providing federally insured credit 
unions with greater flexibility and individual autonomy in providing commercial and business loans to their 
members. However, we’d like to reiterate several comments we made on the proposed rule and urge the 
Agency to act on these comments.  

Supervisory Guidance  

The NCUA is planning to publish updated supervisory guidance to examiners, which would be shared 
with credit unions, to provide more extensive discussion of expectations in relation to the revised rule. 
This supervisory guidance will detail standards that credit union examiners will use when reviewing credit 
unions’ commercial lending programs.  

The Leagues are concerned that this guidance will simply move the prescriptive requirements from the 
current rule to the supervisory guidance and examiners will treat the guidance as equivalent to the 
regulation – effectively not providing credit unions the flexibility to manage their commercial lending 
programs. While the Administrative Procedures Act does not require public comment for guidance, the 
Leagues strongly encourage the NCUA to publish the proposed guidance for public comment so credit 
unions may determine and comment on how the guidance will impact their ability to serve their members. 

Residential Property – Non-Owner Occupied 

The proposal clarifies that member business loans secured by a 1- to 4-unit family residential property 
(not the borrower’s primary residence) are not commercial loans, although they are considered MBLs in 
the statute and count towards the credit union’s MBL cap.  

First, the Leagues implore NCUA to support legislation that would provide parity between credit unions 
and banks to count non-owner occupied 1- to 4-unit dwellings as residential loans; not business loans. 
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Second, while the final rule clarifies in Part 723.8(c) that a non-owner occupied 1- to 4-unit family 
residential property is not a commercial loan, the Leagues note NCUA’s caution in the proposed rule’s 
preamble

1
 that states these loans have risks similar to commercial loans and underwriting and complexity 

of risk analysis should increase as the number of properties financed for a borrower or associated 
borrowers increase. When repayment of the loan depends on successful operation of the multiple rental 
units, underwriting should include a comprehensive global cash-flow analysis.  

This is an example of the types of information that may be included in supervisory guidance, but is not in 
the regulation. Again, the Leagues urge the NCUA to issue the supervisory guidance for review and 
comment. 

Primary Residence with Detached Living Units 

The rules exempt from the MBL definition loans fully secured by a lien on a 1- to 4-unit family dwelling 
that is the member’s primary residence. The Leagues recommend the exemption include loans secured 
by a lien on a 1- to 4-unit family dwelling that is the member’s primary residence whether or not the 
property includes a separate, detached living unit on the same property. These separate units are 
oftentimes time referred to as “granny houses” or “mother-in-law houses.”  

The country is dealing with an aging nation. The U.S. Census Bureau
2
 states, “Between 2012 and 2050, 

the United States will experience considerable growth in its older population. In 2050, the population aged 
65 and over is projected to be 83.7 million, almost double its estimated population of 43.1 million in 2012.” 
In addition to the aging population needs, we have a post financial crisis environment where we see the 
inability of young people to achieve homeownership. Both of these social and economic factors are 
contributing to a need for multi-generational housing and an increase of primary residences with 
separate, detached living units for family members. 

Banks and other lenders treat these properties as primary residences. As such, they are able to offer 
lower rates and better pricing and loan terms. This puts credit unions at a competitive disadvantage. 
Credit unions are forced to offer these loans with non-owner occupied rates, pricing and loan terms. 
Excluding primary residences with detached living units from the definition of MBL will permit longer loan 
terms and remove the competitive disadvantages enjoyed by banks and other lenders.  

Part 725 – Central Liquidity Facility 

In 2013 the NCUA issued a rule regarding Liquidity and Contingency Funding Plans
3
 that requires 

federally insured credit unions with assets of $250 million or more to have immediate established access 
to either the Central Liquidity Facility (CLF) or the Discount Window.  

Our members have shared with us their concerns that the CLF is not a reliable source of liquidity during a 
systemic or global crisis and the membership requirements are too stringent. As of March 31, 2016, there 
were only 265 memberships in the CLF and the CLF’s borrowing authority was $5.7 billion. 

Requiring an investment in capital to become a member of the CLF is limiting in itself, but this investment 
coupled with the limited amount of funding available through the CLF gives no assurances to members of 
the CLF that they will have access to liquidity when needed.  

The Leagues recognize the Federal Credit Union Act (FCU Act) requires the stock investment and sets 
the CLF’s borrowing cap at 12 times the subscribed capital stock and surplus. The NCUA’s 2014-2017 
Strategic Plan includes a legislative priority to modernize Title III of FCU Act. The Leagues encourage the 
Agency to follow through on this priority and modernize the CLF by increasing or removing the CLF’s 
borrowing cap to provide greater access to the U. S. Treasury and by eliminating the subscription 
requirement to bring membership on par with the Discount Window, which does not have a capital 
requirement for access and allows liquidity access based on the assets of the financial institution. 

                                                 
1
 Federal Register 80 FR 37902, July 1, 2015 

2
 An Aging Nation: The Older Population in the United States; United States Census Bureau; May 2014 

3
 Federal Register 78 FR 64879, October 30, 2013 
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Part 745 – Share Insurance 

The NCUA has taken the position that a joint payable-on-death account (POD) (revocable trust account) 
with a non-member co-owner is insured by the NCUSIF only as to the member co-owner’s interest for 
each beneficiary, up to the standard maximum share insurance amount (“SMSIA” or $250,000). The non-
member co-owner is not insured. This is not consistent with the Federal Deposit Insurance Corporation 
(FDIC), which insures the interest of each co-owner.  

The Leagues recommend NCUA amend their interpretation to be consistent with FDIC insurance, as 
mandated by the Federal Credit Union Act (U.S.C. §1787(k)(1)(A)), and issue a revised regulation 
through the administrative process.  

Background 

Insurance Coverage for Co-Ownership in General:  

For joint accounts with no beneficiaries, the regulations (Part 745.8) provide that the interest of each 
co-owner is insured separately up to the SMSIA.  

For co-owned revocable trust accounts, the regulations (Part 745.4(f)) provide that the interest of 
each co-owner is insured separately up to the SMSIA as to each beneficiary.   

Example:  

Type of Account Calculation Total Insurance 

Joint Ownership with 1 co-owner 2 owners x $250,000 $500,000 

Revocable Trust with 1 co-owner 
with 1 beneficiary 

2 owners x 1 bene x $250,000 $500,000 

Revocable Trust with 1 co-owner 
with 2 beneficiaries 

2 owners x 2 benes x 
$250,000 

$1,000,000 

Revocable Trust with 1 co-owner 
with 3 beneficiaries 

2 owners x 3 benes x 
$250,000 

$1,500,000 

 

NCUA’s Interpretation 

It appears in December 2013 the NCUA amended their website information, share insurance 
calculator, and Your Insured Funds brochure to “clarify” their position that a non-member co-owner’s 
interest in a revocable trust account is not insured. However, there is nothing in the regulation that 
explicitly points to this interpretation.  

In addition, these updates were handled without notice to credit unions, putting credit unions at risk of 
providing incorrect information to members as well as calculating their total insured shares incorrectly.  

It has long been the understanding of credit union compliance professionals that the interests of co-
owners on revocable trust accounts are insured equally, without regard to membership status, similar 
to co-owners on a joint account. As such, this clarification is a significant departure from what credit 
unions have relied upon when assessing share insurance coverage and advising members.  

By amending its publications and website, the NCUA implicitly acknowledged that the regulations are 
unclear and can be interpreted differently. At a minimum, the clarification should have been treated as 
an interpretive rule which would be treated as formal guidance and credit unions would be put on 
notice as to the new interpretation. Better, the NCUA, upon discovering the regulations are unclear 
and may have conflicting interpretations, should have taken action to amend the unclear regulation 
itself. This would have afforded the opportunity for notice and comment and ensure the regulation is 
not only clear but also consistent with the mandate in the Act to be consistent with the FDIC.  

Effect of NCUA’s Interpretation 

It is clear that the membership status of the co-owner on a joint account will not affect insurance 
coverage (Part 745.8(e)). However, NCUA has taken the position that the membership status of a co-
owner on a joint revocable trust account does affect insurance coverage and the funds are only 
insured as to the member’s interest for each beneficiary.  

http://www.ccul.org/


Comments on Regulatory Review 2016 
August 8, 2016 
Page 4 

2855 E. Guasti Road, Suite 600  •  Ontario, CA 91761-1250  •  909.212.6000 
PO Box 51476  •  Ontario, CA 91761-0076  •  800.472.1702  •  www.ccul.org  •  league@ccul.org 

Using the same examples as above, the results are dramatically different using this interpretation.  

Type of Account Calculation Total Insurance 

Joint Ownership with 1 co-owner 2 owners x $250,000 $500,000 

Revocable Trust with 1 co-owner 
with 1 beneficiary 

1 owner x 1 bene x $250,000 $250,000 

Revocable Trust with 1 co-owner 
with 2 beneficiaries 

1 owner x 2 benes x $250,000 $500,000 

Revocable Trust with 1 co-owner 
with 3 beneficiaries 

1 owner x 3 benes x $250,000 $750,000 

 
A joint account with a nonmember co-owner actually loses coverage by adding just one pay-on-death 
beneficiary, reduced from $500,000 to $250,000.  

Federal Credit Union Act 

Consistency with FDIC: The NCUA’s interpretation and purported clarification is in conflict with the 
expressed intent of the FCU Act to provide consistency between the NCUSIF and FDIC insurance 
coverage. In 12 U.S.C. §1787 (k)(1)(A), it states:  

In general.—Subject to the provisions of paragraph (2), the net amount of share insurance 
payable to any member at an insured credit union shall not exceed the total amount of the shares 
or deposits in the name of the member (after deducting offsets), less any part thereof which is in 
excess of the standard maximum share insurance amount, as determined in accordance with this 
paragraph and paragraphs (5) and (6), and consistently with actions taken by the Federal Deposit 
Insurance Corporation under section 1821(a) of this title. (Emphasis added.) 

The FDIC’s regulation 12 C.F.R. §330.10(f)(1) is nearly identical to NCUA’s regulation Part 
745.4(f)(1). NCUA’s clarification creates an inconsistency and creates a lower level of insurance 
coverage for credit union members. 

Board Authority: We believe the NCUA Board has the latitude and discretionary authority to issue a 
regulation to provide share insurance coverage to nonmember co-owners on revocable trust 
accounts. In 12 U.S.C. §1787 (k)(1)(C), it states:  

Authority to define the extent of coverage.—The Board may define, with such classifications 
and exceptions as it may prescribe, the extent of the share insurance coverage provided for 
member accounts, including member accounts in the name of a minor, in trust, or in joint tenancy. 
(Emphasis added.) 

Conclusion 

The current regulations on insurance coverage for nonmember co-owners on joint POD revocable 
trust accounts are unclear and subject to varying interpretations. Due to the lack of clarity, as 
acknowledged by the NCUA, we request the NCUA Board amend the regulation through the 
established administrative process – providing stakeholders notice and an opportunity to comment. 
The revised regulation should provide that the interest of each co-owner, regardless of membership 
status, be insured separately up to the SMSIA as to each beneficiary, thus providing parity and 
consistency with FDIC insurance.  

Part 715 – Supervisory Committee Audits 

Part 715.9(a) states that a compensated auditor who performs a Supervisory Committee audit on behalf 
of a credit union shall not be related “by blood or marriage” to any loan officer, management employee, or 
a member of the board of directors, supervisory committee or the credit committee. The relationship 
status by “blood or marriage” is outdated. The Leagues recommend this section be expanded to include 
other familial relationships, including adoption and domestic partnerships.  
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Part 740 – Accuracy of Advertising 

Part 740.5 requires each insured credit union include the official advertising statement in all of its 
advertisements, with a few exceptions listed in 740.5(c). The Leagues recommend the Agency also 
exempt advertisements on digital billboards that are less than 15 seconds in time, consistent with the 
exemptions for radio and television advertisements in 740.5(c)(7) and (8) respectively. 

Conclusion 

The Leagues appreciate the NCUA’s efforts to review existing regulations, as well as their recent efforts 
to update and modernize regulations, such as the member business lending rules and the pending field of 
membership rules. We encourage the Board to continue to provide regulatory relief in the form of 
modernized and less prescriptive regulations.  

We encourage the Board to fulfill their stated priority of modernizing the Central Liquidity Facility. We also 
strongly urge to Board to reconsider their interpretation of share insurance coverage for joint tenants with 
payable-on-death beneficiaries and to exclude primary residences with detached living units from the 
definition of MBL. If you have any questions about our comments, please do not hesitate to contact me.  

Sincerely, 

 

Diana R. Dykstra 
President and CEO 
California and Nevada Credit Union Leagues 
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